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Brüstle v Greenpeace
• Henceforward, patent rights should not be

granted for the use of any entity capable of
commencing the path of development towards
becoming an adult human being…
• Really???
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The Brüstle “Harpoon in the Foot”
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Dignity Devalued
•

EU legislation says you can’t patent “uses of human embryos for
industrial or commercial purposes” , but neglects to say what the
term “human embryo” actually means.

•

Brüstle case referred to the Court of Justice of the European Union.

•

Court invoked the concept of dignity in a significant way: by
applying a dignity right to a single human cell.

•

Consequences: Brüstle case is used to argue against EU funding of
stem cell research.

•

But the ruling is deeply flawed and may be hard to follow.
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Dignity Devalued
•

“The context and aim of the Directive thus shows that the European
Union legislature intended to exclude any possibility of patentability
where respect for human dignity could thereby be affected.”

•

However, the Justices add, as if logic had been involved in reaching
their deduction, that “It follows that the concept of “human embryo”
within the sense of [the Biotechnology Directive] must be
understood in a wide sense.”

•

Wider than the legal concept of “human dignity” permits?

•

Without a firm understanding of that concept, we are no nearer to
getting one for the term, “human embryo”….
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Dignity Devalued
•

Recital 16: “… patent law must be applied so as to respect the
fundamental principles safeguarding the dignity and integrity of the
human person”.

•

If dignity is a quality of the “human person”, it follows that a
fertilised egg can only have “human dignity” if it is a “human
person”.

•

The fact that the Court of Justice ruled that fertilised eggs are
unpatentable implies that it held fertilised eggs to be “human
persons”.
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Un-Conventional Thinking
•

Biotechnology Directive (and TEU) commands the Court, “to
respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights…. as general
principles of Community law.”

•

Court marginalises the Convention

•

Convention flowered from the 1948 Universal Declaration of
Human Rights (UDHR)

•

“All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act
towards one another in a spirit of brotherhood.”
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Un-Conventional Thinking
•

Grand Chamber of the European Court of Human Rights, had
already ruled on the rights of embryos in Vo v France in 2004.

•

refused to intervene in a debate about personhood and the
commencement of life, declaring that the definition and status of
the embryo “remains an area where fundamental differences are
encountered, based on strong arguments”.

•

Brüstle justices were not only bound by Vo, but by a later decision
of the Convention Court, Evans v United Kingdom, in which the
Court stated that the power of nation states on this matter,
“comes within the margin of appreciation which the court generally
considers that states should enjoy in this sphere.”

•
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Un-Chartered Territory
•

Whereas the Court refers to, but ignores, the European
Convention on Human Rights, M. Bot refers to, but ignores, the EU
Charter of Fundamental Rights.

•

Charter is probably harder to ignore than the Convention, not
least because section one concerns “human dignity”: the exact
subject in hand.

•

“The Union recognises the rights, freedoms and principles set out
in the Charter of Fundamental Rights of the European Union of 7
December 2000, as adapted at Strasbourg, on 12 December 2007,
which shall have the same legal value as the Treaties.”
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Un-Chartered Territory
•

Article 1 avoids the word “person”:
“Human dignity is inviolable. It must be respected and protected.”

•

Article 3:
“Everyone has the right to respect for his or her physical and mental
integrity.
In the fields of medicine and biology, the following must be respected in
particular … the prohibition on making the human body and its parts as
such a source of financial gain…”

•

Why might the Court have avoided this route…?
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The Un-Explained
•

“The provisions of the Charter shall not extend in any way the
competences of the Union as defined in the Treaties.

•

The rights, freedoms and principles in the Charter shall be
interpreted in accordance with the general provisions in Title VII of
the Charter governing its interpretation and application and with
due regard to the explanations referred to in the Charter, that set
out the sources of those provisions.”
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The Un-Explained
•

“The dignity of the human person is not only a fundamental right in
itself but constitutes the real basis of fundamental rights. The 1948
Universal Declaration of Human Rights enshrined human dignity in
its preamble: ‘Whereas recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family
is the foundation of freedom, justice and peace in the world.’ In its
judgment of 9 October 2001 in Case C-377/98 Netherlands v
European Parliament and Council [2001] ECR I-7079, at grounds 70
— 77, the Court of Justice confirmed that a fundamental right to
human dignity is part of Union law.

•

It results that none of the rights laid down in this Charter may be
used to harm the dignity of another person, and that the dignity
of the human person is part of the substance of the rights laid down
in this Charter. It must therefore be respected, even where a right is
restricted.”
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Degenerating Medicine
•

The aim of regenerative medicine is to restore bodily
integrity so as to protect human dignity. Degenerative
disease threatens everyone.

•

In the Brüstle case, cell lines were intended to
alleviate the misery and suffering caused to people
by the pathological degeneration of their bodies.

•

By removing incentives to develop regenerative
medicine, the Brüstle decision therefore appears to
be a direct assault on everyone’s dignity.
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An Undignified Distinction
•

•

•

AG in Brüstle:
“Before it was even enshrined as a fundamental value in Article 2
of the EU Treaty, the principle of human dignity had been
recognised by the Court as a general legal principle”.
Netherlands v Parliament and Council, actually says very little
about dignity. Except to take us right back to the
Biotechnology Directive!
“As regards respect for human dignity, this is guaranteed in
principle by Article 5(1) of the Directive which provides that the
human body at the various stages of its formation and
development cannot constitute a patentable invention.”
In Brüstle, this “general legal principle” is allowed to trump the
statutory requirement to follow the Convention and Charter.
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An Undignified Distinction
AG in Brüstle:
“I think it is also worth pointing out that the legal definition which I
propose falls within the framework of the technical directive under
examination and that, in my view, legal inferences cannot also be drawn
for other areas which relate to human life, but which are on an entirely
different level and fall outside the scope of Union law. For that reason, I
consider that the reference made at the hearing to judgments delivered
by the European Court of Human Rights on the subject of abortion, is by
definition, outside the scope of our subject.”
•
In other words, whilst foetuses lack dignity and personhood under
European law, fertilised eggs do not.
•
Assertion that Vo and Evans are “outside the scope of Union law” is
notably political.
•
avoidance of the Charter is downright cavalier.
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The Charter’s revenge
•

Although Brüstle judges avoided any mention of the Charter, their
inherent jurisdiction is inferior to the very first article of the
Charter of Fundamental Rights that are declared by the EU’s
founding Treaty to have the same legal weight as itself.

•

The decision has to be based on something and the Court should
have considered the Charter anyway “with due regard to the
principle of subsidiarity”. (Article 51(1) Charter).

•

National courts are themselves subject to the Charter and cannot
construe Brüstle any wider than the Charter permits.

•

must “respect the rights… [of the Charter] in accordance with their
respective powers and respecting the limits of the powers of the
Union as conferred on it by the Treaties.” (Article 51(1) Charter).
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The Charter’s revenge
•
•
•

•

•
•

Charter rights are “the same as those laid down by the said
Convention”.
Vo and Evans do apply, freeing national courts to make national
decisions.
National courts are entitled to expect the EU Court to have
respected the core EU principles of subsidiarity and
proportionality.
That ethical decisions of the Court of Justice should ride
roughshod over the rights of Member States, in the face of Evans,
may be a step too far for national courts.
“due regard” to the Explanations forbids using the Charter to
abuse the rights of others
public interest in the development of regenerative medicine.
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Dignifying patients
•

Function of patents: to incentivise the development of new
inventions for unrestricted human benefit.

•

How? By means of a temporary monopoly.

•

Patentee interests are dwarfed by those of the public.

•

In Brüstle, the losing beneficiaries are people in desperate need.
These are real “persons” whose physical and mental integrity not
only existed in the real world, but was impaired or threatened,
and whose dignity was violated, by diseases from which, but for
the dignity of a blob, they might be spared.
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A matter of Protocol
•

“The Charter does not extend the ability of the Court of
Justice of the European Union, or any court or tribunal
of Poland or of the United Kingdom, to find that the
laws, regulations or administrative provisions,
practices or action of Poland or of the United Kingdom
are inconsistent with the fundamental rights, freedoms
and principles that it reaffirms.”
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A matter of Protocol
•

“… if, despite what the Charter provisions say, someone tried to
argue that the Charter creates new rights, the argument would fail:
the Protocol makes it clear that the Charter does not give national
or European courts any new powers to strike down or reinterpret
UK law...”

•

National courts can only construe their decision within the
confines of existing human rights laws. The Convention case laws
of Vo and Evans therefore take precedence over Brüstle.

•

Viewed as an interpretative declaration, the Protocol may well be
adduced in the courts of other nation states struggling to apply the
decision of the EU Court.
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Divine intervention
•

Charter emphasises that the Union is “based on common values”.

•

“Conscious of its spiritual and moral heritage, the Union is founded
on the indivisible, universal values of human dignity….”
“DRAWING INSPIRATION from the cultural, religious and humanist
inheritance of Europe, from which have developed the universal
values of the inviolable and inalienable rights of the human person,
freedom, democracy, equality and the rule of law,” (TEU).

•

•

The right to freedom of religion and the right to change religion
imply that religious doctrine cannot, as a matter of Union law,
dominate secular views.

•

Article 22, Charter: “The Union shall respect cultural, religious and
linguistic diversity.”
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Thank You
The information in this presentation is provided for information purposes only. The
information is not exhaustive. While every endeavour is made to ensure that the
information is correct at the time of publication, the legal position may change as a
result of matters including new legislative developments, new case law, local
implementation variations or other developments. The information does not take into
account the specifics of any person's position and may be wholly inappropriate for
your particular circumstances. The information is not intended to be legal advice,
cannot be relied on as legal advice and should not be a substitute for legal advice.
Unless otherwise stated, the information is limited to the position in England and
Wales.
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Thank you
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